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IN THE 
Supreme· Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1776 
PROTESTANT EPISCOPAL HIGH SCHOOL IN 
VIRGINIA., Plaintiff in Error,. 
versus 
F. D. P ARRJSH. DePendant in Error. 
PETITION OF PROTESTANT EPISCOPAL HIGH 
SCHOOL IN VIRGINIA. FOR WRIT OF ERROR 
AND SUPERBEDEAS AND BRIEF IN 
SUPPORT THEREOF. 
To the Honorable Judges of the Suprerne Court of Appeals 
of Virginia: 
Your petitioner, Protestant Episcopal High School in Vir-
ginia, respectfully represents that it is aggrieved by a :final or-
d\!r of tl1e Circuit Court of the County of Fairfax, Virginia. 
entered on the 3rd day of April, 1936, wherein a final judg-. 
ment in the sum of $2,362.50 was entered for F. D. Parrish, 
defendant in error {hereinafter designated as plaintiff), 
against Protestant Episcopal High School in Virginia, plain-
tiff in error (hereinafter designated as defendant), to which 
order and judgment this petitioner, the defendant, now asks 
a writ of error and supersedeas, and to that end presents 
a transcript of the record and proceedings in the court below 
and a brief in support .of its petition .. 
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STATEMENT OF THE CASE. 
The plaintiff hvelve or more years ago purchased a tract of 
land and the improvements thereon in Fairfax County, Vir-
g·inia, containing approximately 25 acres lying to the north-
west of property belonging to the defendant, on which lat-
ter property there has been conducted for nearly a century 
a school for boys g·enerally called and known as the Episcopal 
H"igh School. The plaintiff's property, for which he paid 
$12,250 or $12,500 (R., p. 28), and on which he and his family 
resided, was improved by a rather large and very old house 
and the usual outbuildings. Owing· to the proximity of this 
property to the Episcopal High School efforts were made 
from time to time by the Board of Trustees or by representa-
tives of said Board to acquire it and it was purchased from 
the plaintiff in two pieces, the total purchase price for both 
pieces being something over $31,000 (R., p. 29). 
The Board of Trustees of the Protestant Episcopal High 
School had no immediate use for this property at the time of 
its acquisition but owing to its proximity to the school were 
desirous of controlling it so that it might not be acquired 
by any one for subdivisional purposes or for any purpose 
which might detract· from the school properties. 
It was by reason of the last purchase of 8.82 acres with 
the buildings and improvements for $18,000 cash that the con-
troversy arose which resulted in this suit. This purchase was 
brought about in this way: A Mr. Terrett, who was formerly 
a produce merchant in Washington and a friend of the plain-
tiff (also a produce merchant), called to see l\{r. Arthur Her-
bert, an Alexandria banker and member of the Board of Trus-
tees of the defendant, and told him that he thought the plain-
tiff 'vished to sell the remainder of his property and he volun-
teered to go with Mr. Herbert to see the plaintiff. 1\{essrs. 
Herbert and Terrett went to the Episcopal High School and 
had a brief talk 'vith Mr. Archie Roxton, Principal of the 
school, to ascertain what price the Board of Trustees had 
authorized to be paid for the property and the minute book 
was shown them, from which Mr. Terrett, as well as Mr. Her-
bert. learned that the maximum price authorized by the Board 
of Trustees for the acquisition of this property was $18,000. 
(R., pp. 39, 40.) · 
At. a subsequent conference, on the same day between the 
plaintiff and Mr. Herbert, Mr. Terrett was present and had 
several whispered conferences with the plaintiff (R., pp. 44, 
45), and h1} undoubtedly informed the plaintiff that $18,000 was 
the limit authorized by the Board of Trustees for the acquisi-
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tion of this property. In fact, the plaintiff admitted in his 
testimony that he had this knowledge. (R., p. 23.) 
Having this information the plaintiff naturally declined to 
consider anything less than $18,000 for the property and at 
first asked a great deal more, but he finally agreed to accept 
the sum of $18,000 and he and Mr. Herbert came to the office 
of Gardner L. Boothe and the agreement of sale was 
drawn. A copy of this agreement is attached to the notice 
of motion for judgment and was also filed as an exhibit with 
the testimony of the plaintiff. This agreement between plain-
tiff and his wife, parties of the :first part, and the defendant, 
party of the second part, provided that the plaintiff would 
sell and the defendant would buy a tract of land .containing 
8.8204 acres in Fairfax County, Virginia, with all buildings 
and improvements thereon, for the sum of $18,000 cash to 
be paid in thirty days from the date of the agreement, if title 
was found to be good, etc. Sections 2, 3 and 4 of the agree-
ment read as follows: 
'' 2. The party of the second part, in consideration of this 
sale at this time to it, agrees that the parties of the first part 
may continue to occupy the dwelling on the said property and 
the outbuildings immediately adjoining, with right of ingress 
and egress to and from the same, for a period of three (3) 
years from the date that this sale is consummated, free of 
rent, with the understanding and agreement that the said par-
ties of the first part are to keep the buildings in as good con-
dition as they now are during the said term of three years, 
r<~asonable wear and tear excepted. 
"3. In the event that any taxes are assessed against the 
said house and outbuildings by reason of the fact that they 
are occupied by the parties of the first part during said three 
year period, then the said parties of the first part covenant 
and agree to pay said taxes 'vhen and as the same are due. 
'' 4. It is mutually covenanted and agreed that taxes, fire 
insurance and interest are to be adjusted up to the date of 
consummation of sale.'' 
Section 5 of said agreement acknowledges receipt of the sum 
of $500 on account of the purchase price to be credited on 
the final payment or to be returned should the title prove to 
be defectiv~. 
The sale was duly closed on September 29, 1933, and the 
plaintiff and his family continued to occupy the dwelling house 
until January 29, 1934, when the said dwelling house was de-
stroyed by fire while in possession of the plaintiff. 
Th~ amount due on the -fire insurance policies which had 
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been purchased from the plaintiff by the defendant at the 
time of the closing of the sale, in accordance with the terms 
of ·the sale agreen1ent, was collected by the defendant and 
shortly thereafter the plaintiff requested that some allowance 
be made to him on account of the destruction of the dwelliJ:!g 
house. The Board of Trustees of the defendant declined 
to make any payment to the plaintiff, and in October, 1935, 
the plaintiff filed this suit. 
EVIDENCE. 
As to the facts set forth in the above statement of the cas<1 
there is, we believe, no controversy but there is decided con-
troversy as to the proper construction of clauses 2, 3 and 4 
of the sale ag-reement. The plaintiff contends that he had in, 
mind the sum of $1,000 each year as rental for the dwell-
ing house and that he regarded this as a part of the purchase 
price of the property and that he so told Mr. Herbert, who was 
representing the defendant. (R., p. 22.) 
Mr. Herbert, on the other hand, testified that Mr. Terrett, 
a friend of the plaintiff, came to see him and informed him 
that he thought the plaintiff w!shed to sell the remainder of 
his property and offered to go to see the plaintiff with Mr. 
Herbert; that on the way to the plaintiff's house they stopped 
at the Episcopal High School and talked with the Principal of 
the school, who produced the minute book of the Board of 
Trustees showing an authorization to purchase the Parrish 
property at a price not in excess of $18,000; that during· the 
intervie'v with the plaintiff Mr. Terrett 'vas not only present 
but had a number of whispered conferences with the plaintiff 
and undoubtedly told him that $18,000 was the top price that 
the defendant would pay for the property; that at no time was 
there any suggestion that the occupancy of the dwelling house 
was a part of the purchase price; that he (Herbert) had told 
the plaintiff that the Episcopal Hig·h School did not need the 
property for a number of years and that he agreed that the 
plaintiff might continue to occupy the dwelling house for 
three years because it would not cost the Episcopal High 
School anything and would be a desirable thing for the plain-
tiff. (R., pp. 38-43.) . 
Gardner L. Boothe, who prepared the agreement, testified 
that when Herbert and Parrish came to his office to have the 
agreement prepared that nothing was said about any rental 
value of the property; that he (Boothe) had definitely in mind 
that $18,000 was the full consideration and that nothing was 
said about the destruction of the premises by fire or otherwise; 
that it was definitely understood that the Episcopal High 
Protestant Epis. High Sch. in Va. v. F. D. Parrish. 5 
School was to be put to no further expense and that it was 
provided in the agreement that if any taxes were assessed 
against the property that they would be paid by the plain-
tiff and also that he would keep up the property as long as he 
resided there. (R., pp. 50-52.) 
That there was a decided co~ict between the testimony of 
the plaintiff and the testimony of the defendant's witnesses 
seems to us incontrovertible, but as will later appear, the 
lo·wer court declined to grant a single instruction asked by tho 
defendant. 
ASSIGNMENTS. OF ERROR. 
We submit. that the lower court erred in the following par-
ticulars: 
(1) In overruling the demurrer of the defendant to the no-
tice of motion for judgment. (R., p. 6.) 
(2) In granting the instruction asked for by the plaintiff. 
(R., p. 55.) 
(3) In refusing the instructions asked for by the defendant. 
(R., pp. 56, 57.) 
(4) In overruling the motion of the defendant for a ·new 
trial and in declining to enter judgment for the defendant on 
the g·round that neither the law controlling the case nor the 
evidence offered justified a verdict for the plaintiff. (R., pp. 
12, 15.) 
ARGU~fENT AS TO THE DEMURRER. 
It is submitted with confidence that the demurrer should 
have been sustained. The agreement of sale showed clearly 
on its face the intention of the parties, namely, that the plain-
tiff was to be allowed to occupy the dwelling house and the 
outbuildings immediately adjoining·, with right of ingress and 
.egress to and from the same, for a period of three years from 
the date that the sale was consummated free of rent, with 
the understanding· and agreement that the plaintiff was to 
·keep the buildings in as g·ood condition as they were at that 
time during the said term,. reas.onable wear and tear excepted. 
To show that it was the· definite· understanding of the de· 
fendant that under no circumstances was it to be put to any 
further expense than the $18,000 purchase price, it was not 
·only provided that the plaintiff should keep the property in 
as good condition as it then was but it was further provided 
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that in the event that any taxes should be assessed ag·ainst 
the said house and outbuilding·s hy reason of the plain-
tiff's occupancy that these taxes should be paid by the plain-
tiff (the defendant being· a church school not org·anized for 
profit, no taxes are assessable against its properties). 
In the notice of motion for judgment it is alleged that 
' ' the said plaintiff in entering into said contract took into 
consideration the rental value of said property for the said 
period of tune and the same 'vas a material and substantial 
inducement, without which he would not have entered into 
said contract of sale at the said price, all of which was well 
known to the defendant at the time said contract was entered 
into, etc. '' 
It is obvious that if the use of the dwelling house were a 
part of the consideration of the purchase price that any sensi-
ble business man would have set forth in the agreement of 
sale the monthly or annual amount represented by this free 
rental as a part of the purchase price, and certainly the de-
fendant would never have left this question open to guess or 
c~njecture. It is also equally obvious that if a definite amount 
per annum or per month had been considered for this occu-
pancy, there would have been no provision in the sale agree-
ment requiring the plaintiff to keep the property in as good 
condition as it then was or to pay the taxes on the property 
should any taxes be assessed against it. It is therefore submit-
ted that there is nothing in the sale agreement to indicate that 
the plaintiff, in entering into said agreement, had taken into 
consideration the rental value of the property for the period of 
time that he was to be allowed to occupy it. On the contrary, 
it is submitted that the said sale ·agreement is ,plain in it& 
terms and that it is much more reasonable to assume from its 
terms that the purchaser having· no present need for the prop-· 
erty was allowing· the seller to remain in the dwelling house 
free of rent for three years 'vith the understanding that he 
was to pay for all repairs and to pay all taxes, if any were 
assessed thereon. Had the plaintiff remained in possession 
of the property after the sale was closed without the agree-
ment that he was to hold the same free of rent, the law would 
have implied a tenancy and the defendant could have collected 
a reasonable rent had it felt inclined to do so. T~is proposi-
tion is so well established that it does not seem necessary to 
cite many authorities on the subject. 
In 16 R. C. L. 910, it is stated: 
''At the present time it is the well recognized general rule 
that where one person occupies land with permission of the 
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owner, thereby creating between the parties the relation of 
landlord and tenant, the law will imply an agreement on the 
part of the tenant to pay the reasonable value for the use 
and occupation.'' 
In Hanks v. Price, Gratt. (73 Va. 107), it was held that: 
''In general the law will imply a tenancy whenever there is 
an ownership of land on the one hand and an occupation by 
possession on the other. '' 
We, therefore, respectfully contend that the lower court 
should have sustained the demurrer in this case as there was 
certainly no such ambiguity in the sale agreement as would 
justify the admission of parol testimony to explain or vary 
its terms. · 
In 16 R. C. L. 700, it is said: · 
''The general rule that extrinsic evidence is inadmissible 
either to contradict, subtract from, add to, or otherwise vary 
a written instrument is fully applicable to leases. In every 
instance the object of a written lease is to express the mu-· 
tual undertaking·s of the landlord and his tenant relating to 
the preservation and improvement of the premises for the 
benefit of the landlord and the advantageous enjoyment of 
them by the tenant. When the contract is reduced to writing 
the law presumes that the writing contains the whole agree-
. ment. To permit terms to be engrafted upon the written 
agreement by mere parol evidence would be attended with 
all the danger, laxity and inconvenience which the general 
rule is calculated to exclude; for an agreement might, by such 
additional terms, be as effectually altered as if the very terms 
of the agreement had been changed by parol evidence.'' 
Numerous decisions in Virginia have sustained the general 
rule that a written contract cannot be contradicted or varied 
by parol evidence of what occurred between the parties pre-
viously thereto or contemporaneously therewith. The reasons 
for this rule are well set forth in the case of Williamsburg 
Power Co., Inc .. , v. City of Williamsburg, 139 Va. 787, 793, as 
follows: 
''When parties have deliberately put their engagements into 
writing, in such terms as import a legal obligation, without 
any uncertainty as to the object or extent of such engage-
8 . Supreme. Court of Appeals of Virginia. 
ment, it is conclusively presumed that the whole engagement 
of. the parties, and the extent and manner of their undertak-
ing, ·:was reduced to writing; and all oral testimony of a 
previous colloquium between the p'arties, or of conversation 
or declarations at the time when it was completed, · or 
afterwards, as it would tend in many instances to substitute 
a new and different contract for the one which was really 
agreed upon to the prejudice, possibly, of one of the parties, 
is rejected. In other words, as the rule is now more ~riefly 
expressed, 'parol contemporaneous evidence is inadmissible 
to contradict or vary the terms of a valid written instru-
ment.' '' 
This rule 'vas briefly set forth by Judge Prentis in McCorkle 
<t Son v. Kincaid, 121 Va. 546, 551, as follows: 
''The antecedent conversations and agreements between the 
parties, so far as they ar~ in conflict with the written contract, 
cannot, of course, be received to vary or contradict it, but if 
its meaning be doubtful the surrounding circumstances, the 
the condition and avowed purposes of the parties, as well as 
the subject matter of the contract, may be proved by parol. 
testimony in order to enable the court to determine its mean-
ilig." 
ARGUMENT AS TO INSTRUCTIONS GRANTED AND 
REFUSED BY THE· COURT. 
It is not contended that the instruction g·ranted on behalf 
of the plaintiff would have been erroneous if the instructions 
asked for by the defendant had been granted so that all in-
structions could have been considered together by the jury, 
but certainly the granting of the plaintiff's instruction alone 
was equivalent to an instruction to find for the plaintiff for 
.such amount as the jury might deem proper within the sum · 
sued for. 
If there is one principle of law 'vhich every attorney in our 
State considers well settled, it is where conflicting theories of 
a case are presented by the evidence each party is entitled to . 
have his view of the case presented to the jury by proper 
instructions. River Bide Residence Co. v. Husted, 109 Va. 688; 
A rents v. Casselnzan & Co., 110 Va. 509; Mille·r & Co. v. Lyons, 
113 Va. 275; Baylor v. Hoover, 123 Va. 659; Trauerman v. 
Oli1Jer, 125 Va. 458. 
That there was a conflict in the testimony in the case at bar 
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can hardly be denied. The plaintiff's unsupported testimony 
was to the effect that he had calculated on an annual rental 
based on the value of the residence which he was to continue 
to occupy and had so advised the defendant's representa· 
tive, ],{r. Herbert. (R., p. 22.) In this connection it may be 
noted that Mr. Terrett, a friend of the plaintiff, who advised 
l\f r. Herbert that the plaintiff was ready or willing to sell the 
remainder of his property, who went with Herbert to see the 
Principal of the Episcopal High School, who also went with 
him to confer with the plaintiff, and who had a number of 
'vhispered ~onferences with the plaintiff during Herbert's ne-
gotiations 'vith him, was not called as a witness although a 
resident of Fairfax County. 
Herbert's testimony and Boothe's testimony were to the 
effect that the plaintiff did not mention to either of them that 
he was placing any value in dollars on the occupancy of the 
tlwelling house and outbuildings or that the purchase price 
was thereby affected. (R., pp. 42, 51.) 
Under these circumstances it was certainly eminently proper 
that the instructions asked by the defendant should have 
been granted. It cannot be questioned that the plaintiff must 
prove the allegations of his notice of motion for judgment 
by a preponderance of the evidence, and the first two instruc-
tions are certainly in accord with this well established prin-
ciple of law. We submit that tl1e reading of the testimony 
of the plaintiff and the testimony for the· defendant will con-
vince the court that the plaintiff never told the defendant's 
representatives that he was adding- $1,000 per year or any 
other amount to the purchase price by reason of his being al-
lowed to occupy the residence and outbuildings, and we be-
lieve that a reasonable man might well believe from the evi-
dence that this thought never occurred to the plaintiff until 
after the dwelling house was destroyed by fire while he was oc-
cupying it and while it was under his complete control. If 
we assume, however, for the sake of argument that the plain-
tiff had some figures in his own mind for the use of the prop-
erty during the three year period set forth in the sale agree-
ment, the defendant could not be bound thereby unless it or 
its representatives understood the plaintiff's position and con-
curred therein. Certainly there must have 'Qeen a meeting of 
minds, and when it is not denied that $18,000 was the limit 
authorized for the purchase of this property by the Board 
of Trustees of the Episcopal High School, that the plaintiff 
'vas to keep the buildings in as good condition as they were 
when he took possession of them and to pay all taxes thereon 
if any taxes were assessed against them, it is difficult to see 
' 10 Supreme Court of Appeals of Virginia. 
how there could have been a meeting of minds that the actual 
purchase price instead of being $18,000 was $21,000. 
Instructions 3 and 4 asked for by counsel for the defend· 
ant were instructions grunted verbatim ·by this court. If this 
iR not a suit for breach of contract then we are unable to un-
derstand what it is, and if our assumption is correct then 
the jury should certainly have been informed that the burden 
was on the plaintiff to prove the·•breach of the contract sued 
on. 
Counsel for plaintiff relied largely in the lower court on 
Section 5180 of the Code of 1930 providing inter alia that ''no 
covenant or promise by the lessee to pay the rent .or that he 
will keep or leave the premises in good repair, shall have the 
effe~t, if the building·s thereon be destroyed by fire or other-
wise, in whole or in part, without fault or neglig·ence on his 
part, or if he be deprived of the possession of the premises by 
the public enemy of binding him to make such payment or re-
pair or eroot such buildings again unless there be other words 
showing it to be the intention of the parties that he should b~ 
so bound. But, in case of such destruction, there shall be a 
reasonable reduction of the rent for such time as may elapse 
until there be again upon the premises buildings of as much 
value to the tenant for his purposes as what may have been 
so destroyed'', etc. 
Counsel for the plaintiff contended that the converse of this 
proposition must have been in the legislative mind, namely, 
that as the plaintiff in this case, according to his contention, 
had practically paid his rent in advance, that he was entitled 
to a return of the amount so alleged to have been paid. A 
brief examination of this statut2 and the decisions on the same 
will show the fallacy of this argument This statute was 
passed to do away with the harsh rule of the common law un-
der which the plaintiff, in the case at bar, would have been 
compelled to rebuild the dwelling house occupied by him 
after the fire which destroyed it by reason of his covenant 
or ag-reement ''to keep the buildings in as good condition as 
they now are during the said term of three years, reasonable 
'vear and tear excepted". 
The converse of this proposition, however, cannot be 
claimed to exist by virtue of this statute, as Justice Chinn, 
speaking· for this court in the case of Stieffen v. Darling,. 158 
Va. 375, 380, said in part : 
''The contention that Stieffen is entitled to a reduction 
in rent, under Section 5180 of the Code, is without merit, 
as well stated by counsel for defendant in error in his brief 
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'that section covers a case where there is simply a promise on 
the part of the lessee to pay the rent, and expressly excepts 
a case where there are other words in the lease which set out 
the condition covering the payment or a:batement. · In such 
case neither the common law nor the statute has any applica-
tion. The subject is governed and controlled by the express 
contract of the parties.' '' 
In the case at bar the plaintiff did not covenant to pay rent 
but was to occupy the old dwelling house free of rent; he did, 
however, agree to repair the same and to pay any taxes that 
might be assessed against him and that was ''the express con·· 
tract of the parties'' and we submit showed conclusively that 
the Episcopal High School, the purchaser, was to be put to no 
further expense in connection with. the property which it was 
purchasing at the price of $18,000 cash. 
The absurdity of the position now assumed by the plaintiff 
in this case will appear from his testimony (R., p. 22) wherein 
he admits that his first asking price for the property pur-
chased was something like $30,000 and that he had told Mr. 
Herbert, representing the purchaser, that for as many thou-
sand dollars as were deducted from the original price he 
'vould want as many years lease on a basis of $1,000 per year. 
In other words, although the plaintiff knew, according to his 
own testimony, that the limit which had been authorized by 
the Board of Trustees of the Episcopal Hig·h School for the 
purchase of this property was $18,000, he opened his nego-
tiations at a price around $30,000 which, if his contention 
were correct, would mean a twelve year lease or twelve year 
occupancy of the dwelling /'tee of rent, which on its face is 
an absurdity. 
For the reasons above stated, it is respectfully submitted 
that the lower court erred in overruling the demurrer of the 
defendant; in granting at the request of the plaintiff the in-
struction above mentioned, in refusing to grant at the request 
of th~ defendant instructions above mentioned, in overrul-
ing the motion of the defendant for a new trial, and in de-
clining to render final ju~oment for the defendant. 
Counsel for plaintiff in error respectfully requests that a 
writ of error and .supersedeas may be granted in order that 
this case may be reviewed by this court. 
Respectfully submitted, 
GARDNER L. BOOTHE, 
Counsel for Plaintiff in Error. 
/ 
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'CERTIFICATE OF COUNSEL. 
The undersigned Attorney at Law, practicing in the Su-
preme Court of Appeals of Virginia, hereby certifies that in 
his opinion it is proper that the said rulings and decision of 
the Circuit Court of the County of Fairfax, Virginia, should 
be reviewed by the appellate court. 
GARDNER L. BOOTHE, 
Attorney at Law. 
MEMO. 
Counsel for plaintiff in error requests an opportunity to 
state orally t.he reasons for reviewing the rulings and de-
cision of which the plaintiff in error complains. The plain-
tiff in error adopts this petition as his b:tjef. 
GARDNER L. BOOTHE, 
Counsel for Plaintiff in Error. 
A copy of the foregoing petition and brief was delivered 
to me this 14th day of May, 1936. 
FRANK L. BALL, 
Counsel for F. D. Parrish, Defendant in Error. 
Received May 15, 1936. 
M. B. W ATT.S. Clerk. 
Writ of error granted and supersedeas awarded. Boncl 
$3,000. 
EDW. HUDGINS. 
5/29/36. 
Rec'd May 29,1936. 
M. B. W. 
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RECORD 
VIRGINIA: 
Pleas before the Honorable Walter T. McCarthy, Judge 
of the Circuit Court of Fairfax County, Virginia. At a Cir-
<mit Court held for said ·County, at the Courthouse thereof, 
on Friday, the 3rd day of April, 1936. 
F. D. Parrish, Plaintiff, 
v. 
Protestant Episcopal High School in Virginia, a Virginia 
Corporation, Defendant. 
NOTICE OE, MOTION FOR JUDGMENT. 
At Law No. 1449. 
Be it remembered, that heretofore, to-wit, on the 24th day 
of October, 1935, came the Plaintiff, by his attorney, and filed 
in the Clerk's Office of said Court his notice of motion for 
judgment against the Defendant', returnable to the 11th day of 
November, 1935, the same being in the words and figures fol-
lowing, to-wit: 
In the Circuit Court of Fairfax County, Virginia. 
F. D. Parrish, Plaintiff, 
v. 
Protestant Episcopal High School in Virginia, a Virginia Cor-
poration, Defendant. 
NO'£ICE OF MOTION FOR JUDGMENT. 
To Protestant Episcopal High School in Virginia, a Virginia. 
Corporation: · 
Take notice that the undersigned will, on Monday, Novem~ 
her 11, 1935, at ten o'clock A. 1\L or as soon thereafter as 
counsel may be heard, at the court room of the Circuit Court 
of Fairfax County, Virginia, in the ·Court House of said 
County, at Fairfax, Virginia, move the said Court 
page 2 ~ for an award of judgment and execution against 
you in the sum of Two Thousand Seven Hundred 
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Eig·ht Dollars and costs, the same being due by reason of 
your failure to perform your covenants and agreements set 
forth in the contract· hereinafter mentioned. 
On the 15th day of September, 19·33, the plaintiff and de-
fendant entered into a certain n1emorandum of agreement 
or contract by the terms of which the plaintiff sold to the 
defendant a certain tract of land with improvements thereon, 
situate in Fairfax County, Virginia, for the sum of Eighteen 
Thousand ($18,000.00) Dollars cash. As an inducement held 
out by· the said defendant to the plaintiff and as part consid-
eration for the said contract, the said defendant undertook and 
agreed that the said plaintiff should continue to occupy the 
dwelling house located on said premises 'vith the outbuildings 
immediately adjoining the same for a period of three years 
from the· date that the_ said sale was consummated, free of 
rent, provided the said plaintiff should keep the buildings in 
good condition during the said term, reasonable wear and 
tear excepted. The said plaintiff in entering into the said 
contract took into consideration the rental value of said 
property for the said period of time, and the same was a ma-
terial and substantial inducement without which he would 
not have entered into the said contract of sale at the said 
price, all of which was well known to the defendant at the 
time said contract was entered into, and the defendant re-
ceived the benefit of a reduction in price to care for the said 
tenancy of the plantiff. Said contract was reduced to writing, 
and a copy thereof is filed herewith, marked Plain-
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Thereafter, to-wit, on January 29, 1934, the dwelling house 
upon said property was destroyed by fire, \vithout fault on 
the part of said plaintiff, and the defendant collected and 
npplied to its own purposes the fire insurance on said building 
in the an10unt of Eight Thousand ($8,000.00) Dollars. 
The defendant, although often requested so to do by the 
plaintiff, refused either to replace the said dwelling or to al-
low him the fair rental value thereof. The said dwelling· at 
the time of said fire "'as being occupied by the plaintiff as a 
home and it was his intention to so occupy the same for the 
full term of three years. When the said dwelling was burned, 
the entire value of the term of his tenancy was destroyed 
to the said plaintiff. The defendant having received a fnll 
allowance for a term of three years at the time of entering 
into the said contract owes to the plaintiff the rental value 
of said premises for the portion of his term unexpired ~t the 
Protestant Epis. High: Sch: in Va. v.,_F. _D. Parril:3h. ·1~ 
date of the ·said fire, which this plaintiff alleges to be tho sunJ 
of Two Thousand Seven Hundred Eight Dollars. 
Therefore, he brings this action. 
FRANK L. BALL, 
Attorney for Plaintiff. 
F. D. PARRISH, Plaintiff. 
PLAINTIFF'S EXHIBIT NO. 1. 
MEMORANDUM OF AGREEMENT made this 15th day 
of September, 1933, between F. D. PARRISH and ALICE L. 
PARRISH, his wife, parties of the first part, and the 
PROTESTANT EPISCOPAL ffiGH SCHOOL IN 
page 4 ~ VIRGINIA, a corporation organized under the 
laws of the State of Virginia, party of the second 
part, 
WITNESSETH That 
( 1) The said parties of the first part agree to sell to the 
said party of the second part and to convey by general war-
ranty deed all that tract or parcel of land belonging to the 
said F. D. Parrish in Fairfax County, Virginia, and contain-
ing 8.8204 acres, together with all buildings and improvements 
thereon and with all rights and appurtenances to the same 
belonging, free of encumbrances, for the sum of eighteen 
thousand dollars ( $18,000.00) cash, and the said party of the 
second part agrees to comply with the terms of sale within 
thirty days from this date provided the title to the above de-
scribed property is good in absolute fee simple in the said F. 
D. Parrish or is subject to liens all of which can be paid 
with the purchase money so as to give a clear title to the party 
of the second part. 
2. The party of the second part, in consideration of this 
sale at this time to it, agrees that the parties of the first part 
may continue to occupy the dwelling on the said property and 
the outbuildings immediately adjoining, with right of ingress 
and egress to and from the same, for a period of three (3) 
years from the date that this sale is consummated, free of 
rent, with the understanding and agreement that the said 
parties of the first part are to keep the buildings in as good 
condition as they now are during the said term of three years, 
reasonable wear and tear excepted. 
3. In the event that any taxes are assessed against the said 
I 
\; 
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- house and outbuildings by reason of the fact that 
page 5 } they are occupied by the parties of the first part 
. · . during said three year period, then the said parties 
of the first part covenant and agree to pay said taxes when 
and as the same are due. 
4. It is mutually covenanted and agreed that taxes, fire 
insurance and interest are to be adjusted up to the date of con-
summation of sale. 
5. The parties of the first part acknowledge the receipt 
of five hundred.dollars ($500.00) on account of the purchase 
price of the aforesaid property, which said sum is to be 
credited on the purchase price when the sale is consummated 
and which said sum is to be returned in the event that the ex-
amination of the title disclo~cs any defect in the title of the 
said F. D. Parrish to the said property, in which event this 
contract shall become null and void. 
WITNESS the following signatures and seals the day and 
year first above written: 
(Signed) F. D. PARRISH (Seal) 
(Signed) ALICE L. PARRISH (Seal) 
PROTES'rANT EPISCOPAL 
IDGH SCHOOL IN VIRGINIA 
(Signed) By A. R. HOXTON, Secretary . 
Said notice of motion for judg-ment is endorsed as follows: 
Executed in Fairfax Co. V a. this 22nd day of Oct. 1935 by 
serving a true copy of the within process on A. R. Roxton, in 
person, he being the Secretary for the Protestant Episcopal 
High School in Virginia at his usual plaee of abode. 
page 6 ~ E. P. KIRBY, Sheriff, 
'By GEO. P. McCANN, D. S. 
In the Clerk's Office of the Circuit Court of Fairfax 
County, Virginia, O~tober 24:, 1935. This Notice ·of Motion 
or Judgment 'returnable to November 11th, 1935, with proof 
of service thereon endorsed, is received and :filed. 
Teste: 
REBA F. CUPP, 
Deputy Clerk of said ·Court. 
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And on the 18th dav of November, 1935,-came the defend-
ant, by counsel, and filed in the Clerk's Office of said Court 
its Demurrer, the same being the words and figures follow-
ing, to-wit: 
In the Circuit Court of the County of Fairfax, Virginia. 
F. D. Parrish, Plaintiff, 
v. 
Protestant Episcopal High School in Virginia, a Virginia 
Corporation, Defendant. 
DEMURRER. 
And now .comes the defendant and demurs to the notice of 
motion for judgment,. and for grounds of demurrer states: 
1. That the memorandun1 of agreement bearing date on 
September 15, 1933, filed with the. notice of motion for judg-
ment speaks for itself, and that there is no obligation, prom-
ise or agreement set forth or to be prope:rly inferred from 
the said contract for the payrnent of rent to the plaintiff in 
the event of the destruction of the buildings which he was 
occupying free .of rent. 
J>age 7 } 2. 'l"'hat under the terms of said agreement the 
plaintiff was r~quired to keep the buildings in. as 
good condition as they were at the time the agreement was 
made until he vacated same, reasonable wear and tear ex-
cepted, and that .there was no more obligation on the part 
of the defendant to rebuild or to pay rent for some other 
building for the plaintiff than there was an obligation on: the 
part of the plaintiff to .rebuild the said 'buildings when they 
were destroyed by. fire during his occupancy. 
3. That it is apparent from the said c.ontract that the de-
fendant was to be put to no expense in connection with the 
said buildings or the said occupancy, because it was expressly 
provided that in the event th(\ taxes should be imposed ther~on 
by reason of said occupancy that said taxes should be paid by 
the plaintiff. 
4. That it was further provided in said contract that taxes, 
fire. insurance and interest should be adjusted up to the date 
of consummation of said sale, from which it appears that the 
defendant paid for the fire insurance which it acquired from 
the plaintiff, and it is also obvious that had the plaintiff de-
sired to do -so he had an insurable interest to the extent of 
h.~s right to occupy the said building. . 
GARDNER L. BOOTHE, 
, ·· Attorney for Defendant. 
I 
\! 
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page 8 } Sal.d Demurrer is endorsed as follows: 
. Filed in the Clerk's Office of the Circuit CGurt of the 
County of Fairfax, Virginia, this 18th day of November, 1935. 
Teste: 
REBA F. CUPP, 
Deputy Clerk. 
And on the 5th day of December, 1935, the following order 
was entered by the Court, to-wit: 
In the Circuit Court of the County of Fairfax, Virginia. 
F. D. Parrish, Plaintiff, 
v. 
Protestant Episcopal High School in Virginia, a Virginia 
Corporation, Defendant. 
J\tiOTION 'FOR JUDGMENT. 
At Law No. 1449. 
This day came the parties, by their attorneys, and the de-
murrer heretofore filed having been argued by said attorneys, 
the Court doth overrule the same, to which ruling of the 
Court the defendant, by its counsel, excepted. 
And on the 16th day of January, 1936, came the defendant, 
by counsel, and filed in the Cieri{ 's Office of said Court its 
Plea and Grounds of Defense, the same being in the words 
and figures follo,ving, to-wit: 
page 9 ~ In the Circuit Court of the County of Fairfax, 
Virginia. 
~,. D. Parrish, Plaintiff, 
'V. 
Protestant Episcopal High School in Virginia, a Virginia 
Corporation, Defendant. 
PLEA AND GROUNDS OF DEFENSE OF DEFENDANT. 
And now comes the defendant and says that it did not un-
dertake and agree in the 1nanner and form as set forth in the 
plaintiff's notice of motion for judgment; that there was no 
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understanding whatever between the plaintiff and the defend-
ant that the defendant would undertake to replace .the resi-
dence on the property purchased from the plaintiff in the 
event of fire; that owing to the location of the plaintiff's prop-
erty it was of perhaps greater value to the plaintiff than 
to anyone else, and that the defendant paid to the plaintiff a 
price far in excess of the then cash market value of the prop-
erty. r • 
GARDNER L. BOOTHE, 
Attorney for Defendant. 
Said Plea and Grounds of Defense is endorsed as follows : 
Filed in the Clerk's Office of the Circuit Court of the County 
of Fairfax, Virginia, this 16th day of January, 1936. 
Teste: 
THOMAS P. CHAPMAN, JR., 
Deputy Clerk. 
page 10 ~ The following is a copy of Plaintiff's Exhibit 
No .. 1 referred to in the testimony of Forrest D. 
Parrish. 
MEMORA.NDUM OF AGREEMENT made this 15th day 
of September, 1933, between F. D. P A.RRISH and ALICE L. 
PARRISH, his wife, parties of the first part, and the 
PROTESTANT EPISCOPAL HIGH SCHOOL IN VIR-
GINIA, a corporation organized under the laws of the State 
of Virginia, party of the second part, 
WITNESSETH That 
(1) The said parties of the first part agree to sell to the 
said party of the second part and to convey by general war-
ranty deed all that tract or parcel of land belonging to the 
Paid F. D. Parrish in Fairfax County, Vir~inia, and containing 
8.8204 acres, together with all buildings and improvements 
thereon and with all rights and appurtenances to the same be-
longing, free of encumbrances, for the sum of eighteen thou-
sand dolbtrs { $18,000.00) cash, and the said party of the 
second part agrees to comply with the terms of sale within 
thirty days from this date provided the title to the above 
described property is good in absolute fee simple in the said 
F. D. Parrish or is subject to liens all of which can be paid 
I 
I 
I 
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with tho purchase money so as to give ~ clear title to the party 
of the second part. 
2. The party of the second part, in consideration of this 
s~e ~t this time to it, agrees that the parties of the first part 
may continue to occupy the dwelling on the said property 
and the outbuildings immediately adjoining, with right of 
.ingress and egress to and from the same, for a period of thre~· 
( 3) years from the date that this sale is consummated, free 
of rent, with the understanding and agreement that 
page 11 ~ the said parties of the first part are to keep thb 
buildings in as good condition as they now are 
during the said term of three years, reasonable wear and tear 
excepted. 
3. In the event that any taxes are assessed against the 
said house and outbuildings by reason of the fact that they 
are occupied by the parties of the first part during said three 
year period, then the said parties of the .first part covenant 
and agree to pay said taxes when and as the same are due. 
4 .. It is mutually covenanted and agreed that taxes, fire 
insurance and interest are to be adjusted up to the date of 
consummation of sale. 
5. The parties of the first part acknowledge the receipt of 
five hundred dollars ($500.00) on ac-count of the purchase 
price of the aforesaid property, which said sum is to be cred-
ited on the purchase price when the sale is consummated and 
which said sum is to be returned in the event that the exami-
nation of the title discloses any defect in the title of the said 
F. n~ Parrish to the said property, in which event this con-
tract shall become null and void. 
WITNESS the following signatures and seals the day and 
year first above written: 
IF. D. PARRISH 
ALICE L. PARRISH 
(Seal) 
(Seal) 
PROTESTA..."N"T EPISCOPAL HIGH 
·SCHOOL IN VIRGINIA, 
By A. R. ROXTON, Secretary. 
page 12 ~ .l\nd on the 3rd day of April, 1936, the following 
order was entered by the Court, to-wit: 
Circuit Court for the county of Fairfax, Virginia, on Fri-
day, the 3rd day of April, in the year of our Lord, nineteen 
hundred and thirty-six. 
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Present: The Honorable Walter T. McCarthy, Judge. 
F. D. Parrish, Plaintiff, 
v. 
Protestant Episcopal High School in Virginia,. a Virginia 
Corporation, Defendant. 
MOTION FOR JUDGMENT. 
At Law #1449. 
This day came the plaintiff, in person and by counsel, and 
the defendant, by counsel, and this case came on to be heard 
upon the motion for judgment of the plaintiff against the 
defendant, returnable to November 11, 1935, duly served upon 
said defendant on the 22nd day of October, 1935, and re-
turned to the Clerk's Office of this Court on the 24th day of 
Octqber, 1935, and filed, and which was docketed on the re-
turn day thereof, and upon the plea and grounds of defense 
filed herein on the 16th day of January, 1936. after the de-
murrer of defendant :filed herein on the 18th day of N ovem-
ber, 1935, had been overruled by the Court, and thereupon 
came a jury of nine (9) veniremen, to-wit, Roy A. Brumback, 
J. G. Blincoe, R. C. Printz, Michael Carroll, Kenneth El-
liott, John T. Haislip, H. H. Ankers, James Byrnes, and 
Carroll V. Shreve, and took their seats in the jury box, and 
were sworn and examined on their voir dire and 
page 13 ~ found to be competent and qualified jurors ac-
cording to the statutes, and from said list of nine 
( 9) the names of John T. Haislip and James Byrnes were 
stricken off in the mode prescribed by law by counsel for 
the plaintiff and counsel for the defendant each striking off 
a name, and the said John T. Haislip ·and James Byrnes 
were directed to leave the jury box, which they did, and the 
remaining seven (7) persons, to-wit, Roy A. Brumback, J. 
G. Blincoe, R. C. Printz, Michael Carroll, Kenneth Elliott, 
H. H. Ankers, and Carroll V. Shreve constituted the jury for 
the trial of this case, who, being duly selected, summoned, 
_formed, empanelled and sworn in the mode prescribed by 
law, heard the opening· statements of counsel in the case, ariel 
all of the evidence in the case, both for the: plaintiff and 
defendant, and having· heard all the evidence of the plaintiff 
and defendant, and having received their instructions from the 
Court and heard the argument of counsel in the case, took 
the papers in the cnsc and retired to their room to consider 
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of t;heir verdict, and after a while returned into open Court 
and rendered and returned the following verdict, to-wit: 
''\Ve the jury find for the Plaintiff $2,362.50. 
(Signed) CARROLL V. SHREVE, Foreman." 
And thereupon counsel for the defendant moved the Court 
to set aside the said verdict on the ground that the same was 
. contrary to the law and the evidence, and without evidence to 
support it, and in arrest of judgment as granted, and also 
' moved the Court to enter up such judgment in 
page 14 }- favor of the defendant as should have· been re-
turned by the jury in its verdict, all of which mo-
tions were severally overruled by the Court, and to which 
action of the Court in overruling each of sa.id motions the 
said defendant, by counsel, duly excepted. 
Whereupon the Court doth adjudge and order that the 
said Plaintiff, F. D. Parrish, do have anq recover of the 
said Defendant, Protestant Episcopal High School in Vir-
ginia, a Virginia ·Corporation, the aforesaid sum of Twenty-
three Hundred and Sixty-two Dollars and Fifty Cents ($2,-
362.!)0), the amount by the jury in its verdict -ascertained, 
with interest thereon from the 3rd day of April, 1936, and his 
costs. by hhn in this behalf expended, to which action of the 
Court in entering such judgment the said defendant, by coun-
sel, duly excepted. 
And thereupon the said d'efr.ndant, by counsel, indicated tc 
the Court its intention to apply to the Supreme Court of 
Appeals of this State for a writ of error and supersedeas 
in this case, and moved the Court for a stay of execution on 
the judgment of the Court iu this case for a period of sixty 
( 60) days from this date, in order that it may present a 
petition to the Supreme Court of Appeals of this State for 
a writ of error and supersel "'eas herein, if it be so advised, 
which motion the .Court grants, upon condition that the said 
rlefendant, or someone for it, shall, within fifteen (15) days 
from this date, enter into bond before the Clerk of this Court, 
or one of his Deputies, in the penalty of Two Hundred Dol-
lars ($2.00.00), with approved surety, conditioned as tne 
law directs. 
pag·e 15 ~ And thereupon the defendant, on its motlon, by 
counsel, and in accordance with the Statute, is now 
granted sixty (60) days from the date of the entry of this 
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order, to-wit, from the 3rd day of April, 1936, within which 
to tender its bills of exception. to the Judge of this Court, 
to be signed, sealed, and enrolled according to law, and to 
be made a part of the record in this case. 
page 16 ~ In the Circuit Court of Fairfax County, Virginia. 
F. D. Parrish, Plaintiff~ 
v. 
Protestant Episcopal High School in Virginia, a Virginia 
Corporation, Defendant. 
At Law 1449. 
Testimony in the above entitled cause was taken before 
The Honorable, Walter T. McCarthy; Judge of the Circuit 
Court of Fairfax County, Virginia, at the Courthouse, Fair-
fax, Virginia, on April 3, 1936, between the hours of 10 :00 
A.M. and 1.00 P.M ... 
Appearances: · Frank L. Ball, Esquire, Counsel for the 
Plaintiff; Gardner L. Boothe, Esquire, Counsel for the De-
fendant. 
page 17 ~ The Jury was duly sworn on voir dire. 
The Court: Gentlemen, this is a suit of F. D. Parrish 
against the Protestant Episcopal High School of Virginia, in-
volving a controversy in regard to a contract relating to 
property sold hy Parrish to the High School on the 15th 
,day of September, 1933. 
I don't know where it is located. I suppose it's down 
near the High School. 
Mr. Ball : Just adjoining the High School on the north-
west. 
The Court: Particularly having reference to the fire that 
burned down a dwelling on that place. Any of you gentlemen 
know anything about it? Have you heard it discussed in any 
way! Have you gentlemen any reason why you should not 
render a fair and impartial verdict in regard to this causeY 
Juror: I am in the grocery business, and I have been 
dealing with Mr. Parrish a number of years. 
The Court: Do you think that will affect your judgment Y 
Juror: No, sir. · 
The Court: Do you know anything about this case 7 
Juror: No. 
The Court: Anybody else have questions 7 · 
, I 
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Mr. Ball: Do any of you gentlemen live near the Episco.,. 
pal High School in that immediate neighborhood? .A:ny of 
ypq contribute to it in any way to its upkeep o~ maintenance! 
No answer from the Jury. 
Mr. Ball: That is ali. 
Mr. Boothe: You say you have been doing some 
page 18 ~ business 'vith Mr. Parrish for some years Y 
. : Juror: And my father before me. 
Mr. Boothe: And what is the nature of the business Y 
Juror: He is in the wholesale produce business. 
Mr. Boothe: .A:nd what is the nature of your business-
retail business Y 
Juror: Retail grocery business, yes, sir. 
Mr. Boothe: You don't feel that your relations would in 
any way influence your deciding this caseY 
.Juror: No. 
The Court : All right. Get the list. in. 
Thereupon, the plaintiff and defendant each struck a name 
from the panel, and the Jury was duly sworn to try the issue joined. · 
There followed a presentation of the case by Mr. Ball on 
behalf of the plaintiff and by Mr. Boothe on behalf of the 
defendant. · 
Thereupon, 
F. D. PARRISH, . 
. a .. witne-ss of lawful age, being first duly sworn, deposes and 
says as r.ollows : 
DIRECT EXAl\tiiNATION. 
'By Mr. Ball: 
· Q. Please state your full name f 
A. Forrest D. Parrish. 
Q. Where do you live, Mr. Parrish Y 
A. I live near llda behveen here and Annandale. 
Q. What is your occupatioD; 7 • 
page 19 ~ A. I am in the produce business, produce bust·· 
ness in Washington. . 
Q. You fortnerly lived, I believe, in the neighborhood of 
the Episcopal High School? 
A. Yes, sir. · 
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Q. And what property did you own there f 
A. Well, I originally bought a little over twenty-five acres 
of ground. 
Q. What improvements were on itY 
A. Well, there was an eleven-room house there .with .con-
servatory and porches and barn, and another •building that 
we used for a sort of. combination of tool house and chicken 
house, and that was about all the buildings that were there at 
the tinte of the fire with the exception of a sort of servants' 
house, a two-story, one room downstairs and one up, and that 
was connected with the tool house and chicken house. It 
was sort of a combination building. 
Q. How m~ny of your people lived in that house at the time 
you entered into this contract f 
A. Well, ten of us, six children, wife, and I, and brother-in-
law and mother-in-law. · 
Q. I believe you said the house had eleven rooms! 
A. Yes, sir. 
· Q. And what is the state of repair of the house Y 
A. It was what I would call a very good house. 
page 20 ~ Some one else might think it wasn't so hot. 
Q. How many years have you •been living in 
the house, Mr. Parril:3h 1 
A. I believe 've lived there somewhere around ten years, 
maybe a little longer. 
Q. Now, as to the house itself, how much insurance was 
earried on the house? 
A. At the time the house was burned, if I remember cor-
rectly, and I may not be exactly correct in what I am stat-
ing, but somewhere near arohnd eig·ht thousand dollars, or 
perhaps a little more. Mr. Herbert' and Mr. Boothe have the 
papers, and they will be glad to correct me. 
Q. Of course, you didn't receive any of that insurance 
money, did you? 
A. No, sir. · 
0. Did you enter into a contract for the sale of that house 
and 8.8 acres of land to the Episcopal High School Y 
A. I sold it to them, yes. .~I entered into a contract with 
them, yes. 
Q. I will ask you to look at this pap~r, Mr. Parrish, and 
tell me what that isl 
A. You want me to read the entire paperY 
Q. Just tell me what is that paperY 
A. This looks like· the contract that I signed. 
. Q. Is that the original contract or your copy 
page 21 ~ of the original contract Y 
· · A. My signature and my wife's signature-
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Q. You haven't any doubt that that is the contractY 
A. Not a doubt in the world. 
Q. And this is the contract you entered into for the sale 
of that particular piece of property you we1·e telling about~ 
A. Yes. 
Mr. Ball: I offer this contract in evidence. Any objec-
tion? 
Mr. Boothe: Not in the slightest. 
(Plaintiff's Exhibit No. 1 introduced in evidence.) 
By Mr. Ball: 
Q. With what representative of the High School did you 
have your negotiations, 1\ir. Parrish f 
A. Mr. Herbert. 
Q. And how many times did you personally talk with Mr. 
Herbert about this matter, do you recall Y 
A. I don~t recall. I talked ·with Mr. Herbert twice. I may 
have talked with him more than twice. 
Q. A.t the beginning of the negotiations what were you 
asking for the property' 
A. There were so many prices named in the beginning when 
~lr. Herbert-
Q. What was the price first between you and Mr. Herbert? 
A. I talked 'vith l\1:r. Herbert-! tell you the 
pag·e 22 ~ truth-I can't recall exactly. It was something 
like thirty thousand dollars, if I recall correctly, 
when Mr. Herbert and I first talked. 
Q. And how much was he offering at that time Y 
A. I believe he offered twelve thousand. 
Q. What went on in the negotiations from that point onf 
A. Well, I recall I didn't meet Mr. Herbert again until we 
met at our house when the contract was closed. 
·Q. Well, what went on that dayY 
A. The same that went on at the time of the first meet-
ing. I told Mr. Herbert that as many thousand dollars that 
I deducted from the original price that I would want as many 
- vears' lease . 
. , Q. J nst what do you mean by that~ 
A. I mcan-
Q. How much for each year t 
A. One thousand dollars a year. 
Q. vVhere were you when you told Mr. Herbert thatY 
A. In onr yard there between the house and the gate. That 
was the first time, and the second time, of course, when that 
was ac.tnally understood, and then this was mentioned against 
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at the time when the contract was finally closed, and I would 
not have sold the place without a lease. . 
Q. Why wouldn't you. do that, Mr. ParrishT Why 
wouldn't you sell without a lease? 
A. Why wouldn't I sell without a lease Y 
Q. ·Yes; sir. 
page 23 ~ A. The reason that Mr. Boothe just stated 
that I knew pretty well what they were willing to 
pay in cash, and I wasn't willing to take that in cash, and 1 
tnade up my mind that they either had to pay me in cash 
or give me a lease for three years. In other words, I felt 
that when I sold them the place that I received a value of 
twenty-one thousand dollars for the property. · 
Q What was the lowest price you offered the property for 
to them, or did you make any offer without lease T 
A. Never did make any offer without lease. 
Q. What was their position as to whether you should have 
a ]ease or not? 
A. They seemed to be about as reluctant to give a lease as 
they did to pay the money. 
Q. Please state in the last conference you had-what was 
said between the two of you, whether this offer was made 
immediately or whether there· were any other offers Y 
A. At the last meeting, as I recall-of course, I might not 
recall everything just as it happened. It has been some little 
time, but Mr. Herbert made the flat offer of seventeen thou-
sand dollars, and two years' lease after some little confusion. 
I don't know how long· '\\·c had been talking or how many 
prices had been m·entioned befpre that. 
Q. What did you say to that f 
A. I said, "No, sir, Mr. Herbert. I wouldn't accept that. 
I wouldn't do that.'' · 
page 24 r Q. Did you make him a counter proposition Y 
A. Yes, I told him I would take twenty-one thou-
sand dollars with the three years' lease on the property. 
Q. Go ahead and tell all the negotiations. 
A. The last thing that Mr. Herbert said was, "I will give 
you eighteen thousand dollars cash and a three years,. lease 
without any payment of rent", so I concluded that I would· 
sell at that price. 
Q. I understand that that offer came from him to you f 
·A. Yes, sir. 
Q. And that was the offer that was finally accepted T 
A. Yes, sir. 
Q. Who insisted on putting this clause in the contract? 
A. I did. 
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Q. "In consideration of the sale at this time, to it agrees 
that the parties of the first part. may. continue to oooupy the 
<Iwelling on the said property and the outbuildings immedi-
ately adjoining with right of ingress and egress to and from 
the same for a period of three (3) years from the date 
that this sale is consummated, free of rent with the under-
standing and agTeement that the said parti€s of the first part 
are to keep the buildings _in as good condition as they now are 
during the said term of three years, reasonable wear and tear 
excepted. '' 
A. I did. 
Q. You didf 
page 25 r A. I did. 
· Q. And that was thoroughly understood on the 
part of Mr. Herbertf 
A. Mr. Herbert went away and had the contract drawn. 
I. think Mr. Boothe drew the contract, and brought it back 
for me to sign it. He must have understood. . 
. Q. In the negotiations leading up to the sale. 
page 26 r price, did you have any negotiations with Mr. 
Boothe¥ 
A. What! 
Q. Prior tQ the time the contract was drawn, did you have 
negotiations with Mr. Boothe Y 
A. No, sir. 
Q. With ·whom were your negotiations ·at that time, any-
body except ~fr. Herbe1·tY · 
A. Oh, yes. Mr. Terrett came to me to ask if I would sell 
the place and how much I would take ·and so on. 
Q. Mr. Terrett was representing you, wasn't he f 
A. As I understood it, he was representing Mr. Herbert, 
and he came to me and asked me if I would sell it. 
Q. Don't _go into the conversation; he is not here now. You 
remained on that property, ·of eourse, I understand, with your 
familyY 
A. Yes. 
; Q. And what happened on January 29, 1934 Y 
· A. The house burned down. 
I . ; Q ... Anything destroyed exce}}t the house Y 
A. Yes, one of the outbuildings; the combination build-
ing of which I spoke was destroyed also. 
Q. What caused the fire: Mr. Parrish Y Do y{)u know f 
A. I really don't know what caused it. 
Q. Anything you did cause 'the fireY 
A~ No, sir. 
page 27 ~ Q. Were you there when the fire took place! 
A. Yes, sir. 
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Q. Was the house entirely destroyed 7 
A. Yes. 
Q. Was this tenancy of any value to you without the house 
on the propertyT. You were using it for that purpose only? 
A. Couldn't live in the barn very well. ' 
Q. And for what purpose were you using the property 1 
A. For the general purpose of a home chiefly, and we had 
cows, of course, the pasture, and barn for a garage and 
to keep the cow, chicken house and so on. 
Q. Was it of any value to you after the house was gone? 
A. No, sir. 
Q. Do you kno'v of any other houses in that neighborhood 
that are comparable to this house that are being rented or 
'vere being rented at that time! 
A. I think Dr. Dodd's house was rented at that time. I am 
not so sure about it. 
Q. How close was that house to this one Y 
A. The adjoining farm with ours, about a quarter of a 
1nile away. 
Q. And how do the two houses compare 7 
A. Well, personally I liked mine better. Maybe Dr. Dodd 
likes his better. 
Q. How do they compare 1 You can compare 
page 28 ~ them in size. 
A. If I were purchasing· the two properties, I 
would feel inclined to take mine rather than his. Not that 
his isn't all right. I don't mean that at all, but on account 
of its peculiar locality and general convenience of the prop- · 
erty and the house, I would have preferred to have purchased 
the one that I had. 
Q. Do you know what rent he was getting for his house 
at that timet 
A. No, sir, I don't. 
Q. Mr. Parrish, would you have entered into this contract 
if that three-year lease had not been attached to the offer 
that Mr. Herbert madeY 
A. No, sir. 
~Ir. Bali': I think that is all. 
CROSS EXAMINATION. 
Bv Mr. Boothe: 
·Q. Mr. Parrish, you say you lived at the house there about 
ten yearsY 
A. I think about ten years. 
Q. How much did yon pay for the property! 
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A. The original _price, as I recall, was around $12,500.00 
or $12,250.00. 
Q. $12,250.00, and did you make any other sales except to 
the Episcopal High School! 
A. I only made-no, sir, no other sales except to the Epis-
copal High School is correct. 
page 29 ~ Q. You made them two sales Y 
A. Yes. 
Q. And you sold the property to them for something over 
thirty -one thousand dollars! 
A. Something like that, yes. 
Q. Now, Mr. Ball asked you if you got any of the insur-
ance that was paid on the house; when the sale was closed, 
the Episcopal High School paid you for the insurance poli-
cies, didn't they Y 
A. They paid nte Y 
Q. Yes. 
A. Oh, yes, they were taken over and adjusted. 
Q. They paid you for the insurance. Did you take out 
any insurance on your lease or right to occupy the property Y 
A. No, my contract was with the High School. 
Q. Did you take any insurance to protect your· lease Y 
~Ir. Ball: I object to that. That is entirely immaterial. 
Mr. Boothe: He has a perfect right to do that. 
The Court: Objection overruled. 
Mr. Ball : We note an exception. 
Bv Mr. Boothe: 
"Q. You took out no insurance to protect your interest Y 
A. No, sir. 
Q. 1\fr. P.arrish, you say that was a very :fine house, 
hut it was a very old house, was it notY 
A. Yes, I understood that when I purchased 
page 30 ~ the property that a part of it was about seventy-
. five years old, as you stated in your opening state-
ment, and there was part of it that was much newer than that. 
Just how long that part had been built I don't know. 
Q. That property is some little distance off the main road, 
is it notf 
A. Off the main highway! 
Q. Yes. 
A·. One-half mile. 
Q. Dr. Dodd's property which you have just spoken of 
is ri~ht on the road to Bailey's Crossroads on the other si~e 
of the Theological Seminary Y 
~ Well, yes .. I had in mind the main pike, the Leesburg 
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Pike down there. That is a half mile. . Then the other road 
which is sort of a by-road .coming back of the Seminary by 
Dr. Dodd's house is a road similar to the one that comes 
by our house. 
Q. Dr. Dodd's house- is a comparatively new house, isn't 
H7 . 
.A. It may be. I really do not know. 
Q. Modern and up-to-date Y 
.A. Maybe it is. I don't know. 
Q. Mr. Parrish, is it not true that that house had ·caught 
:fire some little time ago, the roof of the house Y 
A. The roof had caught :fire once that I recall distinctly 
before I sold the property to the Episcopal High School. 
Q. Yes, sir. You didn't tell Mr. Herbert that! 
page 31 ~ A. No, I didn't tell him. 
Q. Is it not true that several fire insurance com-
panies, or at least one, had cancelled that policy on account 
of the condition of that roof Y • 
A. Not to my knowledge. 
Q. Hadn ~t you changed your :fire insurance company Y 
A. Why, the same company that I dealt with, or the same 
agents still retained the fire insurance. Whether they changed 
the companies or not I don't know. 
Q. They were new companies, were they not? 
A. They may have been, or they may not. The only thing 
I knew was that they were insured. 
Q. Didn't those agents tell you that the reason for the 
change was that the roof was in bad condition 7 
A. No. 
Q. But the roof was in bad condition, was it not 7 
A. Yes. 
Q. Had you made any repairs? -
A. I repaired the part that was damaged and some other 
little repairs had to be made in addition to that but to no 
very great extent. 
Q. Now Mr. Terrett, you say, had talked to you somewhat 
too, hadn't he 1 
A. Yes, sir. 
Q. And you say you thought he was represent-
page 32 } ing Mr. Herb~rt f 
A. When he ca~e to me, naturally I would t~nk 
so. He said, ''I believe those folks over there would. be Wlll-
ing to buy it". I would ~aturally draw .the conclusion, that 
Mr. Terrett was representing them. Of course, you cant tell 
about a real estate agent. . 
Q. Well, who told you that the Episcopal ffigh School 
Board had fixed a limit on that property of $18,000.007 
I 
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A. Mr. Terrett said that he thought they would pay $18,-
000.;00.,. but Mr. Terrett didn't say that he knew they would 
pay · $18,000.00. 
Q. But he thought they would pay $18,000.00f 
· A. Yes. 
Q. Did he tell you where he got that information 7 . 
A. He may have, but I am not positive, but if he did, he 
had told me he had talked with Mr. Roxton, and if he did tell 
me, he must have told me after talking with him. He told me 
of bei;ng over there to see him, and I don't recall whether this 
was connected with the price that he thought they would 
probably pay or not. It may have been. 
. Q. You never talked to me prior to the time this was con-
tract was prepared Y 
A. Not relative to the purchase of the property . 
. Q. I didn't think so. You say, Mr. Parrish, that you never 
had talked to me prior to the tiine that the deal was closed. 
You did ·come 'vith Mr. Herbert to my office when this con-
tract was prepared, clid you notf 
A. I don't recall. 
page 33 J Q. Don't you recall that you and Mr. Herbert 
came to my office to give me the outline of what was 
to be in the contract Y 
A. I don't know. I recall telling Mr. Herbert what I 
·wanted in the contract, and I recall signing the contract. 
Q. But you don't recall having told me anything about it! 
A. No . 
. Mr. Boothe: That is all. 
RE-DIRECT EXAMINATION. 
·BY Mr. Ball: 
Q. Who was the agent for the insurance companyY What 
:B.gent 'did yon get that insurance from! 
.A. I can't recollect at all. I don't know. 
Mr. Boothe : Alexandria or W ashing1;on Y 
The Witness: Washington where I had the insurance, and 
the agent lived in Washington, had his office there. 
By Mr. Ball: 
Q. You were asked about old houses. Isn't it a fact that 
old houses around Alexandria bring a good deal more than 
new housesY 
A. Yes; that is quite true. 
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Q. And that has been so for a number of years Y 
A.Y~. · 
Q. Did the values increase in the neigborhood during the 
time that you owned this property or not Y 
A. I should say they increased considerably. 
page 34 ~ Q. Speaking of Dr. Dodd's house, Mr. Boothe 
asked you if it was not modern and up-to-date. 
What modern conveniences did you have in your houseY 
A. We had bath and water, and electric lights, and fur-
nace. That is about all, I guess. 
Q. Any of the modern conveniences that were not in that 
house ordinarily in houses in that section Y 
A. I really don't know. 
Q. Do you know of any convenience in Dr. Dodd's house 
that was not in your houseY . 
A. He had a different heating plant from what I had. 
Q. What kind of heating plant did you have! 
A. One of those one-o-
Q. One pipeY 
A. Furnac-e in the hall, and it carries the hot air through 
the building. 
Q. And speaking about going to Mr. Boothe's office, if 
you did go to Mr. Boothe's office, that was after the term& 
had been agreed upon and rperely to have the contract 
drawn! 
A. Oh, yes. 
Q. How soon after the fire did you make a claim, Mr. Par-
rish? 
A. Well, I don't recall exactly. Just as soon as I could 
get around to it and get things straightened out. Fires kind 
of upset you, scatter your family here and there, and it takes 
some little time to get your bearing as to what 
page 35 ~ you1: next move will be. It may have been a week 
· or it may have been longer. I don't recall. 
Q. I intended to ask you a little while ago on. your di-
rect examination. Was this house ever replaced Y 
A. ~o, sir. · 
Mr. Ball: I think that is all. All right, Mr.- Parrish. 
And further this deponent saith not. 
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Thereupon, 
DR. T. F .. DODD, 
a witness of lawful age, being first duly sworn, deposes and 
says as follows: 
DIRECT EXAMINATION. 
Bv Mr. Ball: 
"Q. Kindly state your full name, please, Doctor. 
A. Thomas Franklin Dodd. 
Q. And where do you live Y 
A. Where do I live 7 
Q. Yes, sir. 
A. I am a little deaf-you'll have to spealr a little louder. 
I live in Alexandria, Virginia. 
Q. How long have you been living in Alexandria Y 
A. A bout five years. 
Q. Were you acquainted with the house of Mr. Parrish near 
the Episcopal High School that burned down a couple of years 
ago? · 
A. To a certain extent, yes. 
Q. Were you ever in it, Doctor T 
A. Yes, I suppose I was in it six or seven times. 
page 36 ~ Q. And did you have a house in that same neigh .. 
borhoodf 
A. Yes, sir. 
Q. That compares to it in size Y 
.A. The two houses are practically the same size. They are 
a little different in construction. At least, they were differ-
ent in construction. 
Q. Could you compare the values, the rental values, of the 
two houses? 
A. Well, they both are located in practically the same neigh-
borhood. They have the same environments, and practically 
the same convenience with one or two exceptions. I believe 
our house had hot water heat. Mr. Parrish had one of these 
pipeless furnaces. I do not know whether Mr. Parrish's house 
had hot water in the bathroom or not, but as far as the 
value as to the rental, there would be very little difference. 
I suppose his house was a little more compact and a little 
more convenient than the property I owned. 
Q. Which would you consider of the greater rental value? 
Mr. Boothe: I don't think that is a fair question. He is 
not a real estate man. He is talking about his own private 
home. 
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The Court: . He .said once that they had the same rental 
value. 
By Mr. Ball: 
Q. Doctor, did you rent your house? 
A. Yes, sir. 
Q. Was it rented in 1934 Y 
page 37 ~ A. Yes, sir. 
Q. And how much land did you rent with this 
house? 
A. The house and the yard. 
Q. And were there any barns or outbuildings Y 
A. There was a garage and a barn used for a garage. 
Q. And what rental did you receive for your house! . 
A. It is very hard to determine just how much rent I did 
get. I rented it for so much money, $75.00 a month, and 
the party was to keep the house in good repair and make any 
adjustments to the furnace or to the refrigeration or any 
other convenience it had at their. expense. I wasn't to keeJ) 
those things in repair. 
· Q. But so far as the ac.tual money paid, it was $75.00 per 
month? 
A. Yes. 
Mr. Ball: I think that is all. 
CROSS EXAMINATION. 
By Mr. Boothe: 
Q. How long did you rent that, Doctor? 
A. How Ion~ did I rent it? It is still rented. 
Q. At the same priceY 
A. Yes. 
Q. Your house is comparatively new, is it notf 
A. I think we lived there twenty-five years, been away from 
there five years, and I think it was a:bout fifteeen or twenty 
years old when I purchased the property. 
page 38 }- Q. Who built that house? · 
A. Mr. Chapman. 
Q. He used to conduct a haberdashery store in Alexandria Y 
A. At the time I purchased it I think he had a general store, 
all kinds of merchandise, women's apparel, etc. 
Q. That house of Mr. Parrish's is probably twice as old as 
your house. That is true, isn't it Y · 
A. I am not in a position to say because I was a newcomer· 
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iu,that .neighborhood when I mov.ed. iJ!; and. so I didn't know 
anything· about the property. . 
Mr. Boothe : That is all. 
And further this deponent s~ith not. 
Mr. Ball: That is our case, if Y ou;r Honor please.: 
Thereupon, 
MR. ARTHUR HERBERT, 
a witness of lawful age, being first duly sworn, deposes and 
says as. follows : 
DIRECT EXAMINATION .. 
By Mr. Boothe: 
Q. What is your . full name Y 
· A. Arthur Herbert. 
Q. Y 011 are a member of or an offiGer Qf the banking hous.e, 
Burke & Herbert, Alexandria Y 
A. Cashier and Vice President. 
Q. Are you also a member of the Board of Trust.ees of the 
Protestant Episcopal High School Y 
A. Yes. 
page 39 ~ Q. It has been stated already here that this J!!'OP-
erty was ·sold to the Protestant Episcopal High 
School in two pieces. Did you represent the High School in 
making these purchases? · 
A. I did with your assistance. 
Q. On this second sale September 15, for which the contract 
was drawn September 15, 1933, whiqh was a tract of land con-
taining 8.82 acres and which was purchased for $18,000.00 
cash, will you please tell the Court and Jury all of the circum-
stances surrounding that sale. as far as you can possibly re· 
member them t 
A. Well, I will get at it in this way. Mr. Terrett who was 
formerly a merchant over there in the produce business in 
Washington and very friendly with Mr. Parrish informed me 
that he thought Mr. Parrish wished to sell the remainder of 
his property, and he said that he would go out there with 
me to see Mr. Parrish at any time that I would designate that 
was agreeable to Mr. Parrish. We went by the Episcopal 
High School on our way out to see Mr. Parrish. I want to 
·state that Mr. Terrett told me that Mr. Parrish was in are-
ceptive mood to sell his property, and so we went by the Epis-
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copal High School, and Mr. Hoxton brought out the book of 
the minutes and showed it, and it was there that Mr. Terrett 
became acquainted with the price that had been authorized 
to be paid for this property. 
Q. What was that priceY 
A. $18,000.00. No extras at all. . 
Q. Was that the maximum amount that you had 
page 40 ~ any authority to purchase the property for f 
. . 
Mr. Ball: I object to that. Do I understand-
Mr. Boothe: That was a resolution of the Board of Trus-
tees. 
· The Court: Objection overruled. 
Mr. Ball: We note an exception. 
By Mr. Boothe: 
Q. Go ahead, Mr. Herbert. That was the maximum price 
that was shown in the resolution of the Board of Directors Y 
A. Yes. 
Mr. Ball: This is all in the absence of Mr. Parrish. There 
is no evidence that a representative of Parrish was there. I 
move that it be stricken out. 
The Court : Motion denied. 
. ~Ir. Ball: We note an exception. 
A. (Continued) And we drove over to Mr. Parrish's house 
and commenced parleying for this property, the remaining 
eight and a fraction acres that ~Ir. Parrish had, and I knew 
that the Episcopal High School was not in a hurry to acquire 
this property, but we were really doing it to keep .from having 
it subdivided and having a great many houses built right up 
there, backing up to the Episcopal High School. 
So, when we commenced our negotiations, I offered Mr. 
Parrish $15,000.00 cash and told him at the time-I said, 
"We won't hurry you in getting off the property. 
page 41 ~ In fact, you can stay here a year witho:ut rent if 
you will accept these terms'', and so the negotia-
tions were continued. It is very hard to remember just what 
took place, but :finally we got up to $17,000.00, and Mr. Par-
rish had evidently been acquaipted~ 
~Mr~ Ball' I objeet·~to' that.· :I move that that be stricken 
'out. . " . ' -·: . r. r - r. ' • . 
The Court: Objection sustained~-" Motion granted.· 
· 1\{r. Boothe: Don't state any of your ·cori.clusions as to what 
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he lmew unless you know of your own personal knowledge 
where he got the information. 
Q. All right. Proceed. 
A. Then we spent the best of the afternoon talking back 
and forwards, haggling· over this one thousand dollars, the 
difference between the $17,000.00 that I had gradually yielded 
to and .the $18,000.00, and finally before going, we closed at 
$18,000.00, and Mr. Parrish said, "Well, instead of having one 
year's occupancy, I want to remain here three years because 
my children are going to this school, and they would be 
well along in the school at that time, and I do not want to 
make any chang·e", and then we made a definite engagement to 
repair to Mr. Boothe's office and commit our conversation 
which had taken place there the best part of the afternoon 
into a written contract, and Mr. Parrish accompanied me or 
made a definite engagement to meet me at Mr. Boothe's of-
fice, and he and I were there when that contract was drawn, 
and none of us consicoored anything about the 
page 42 ~ property burning down. It was ne:ver mentioned 
about what would happen in the event of fire there. 
Q. Let me ask you this question. Mr. Parrish has testified 
that he had had it in his mind that for as many thousands of 
dollars as he deducted from his price he would have one year's 
lease free. Was any suggestion ever made to you or to me 
a·bout one year's free lease for every thousand dollars he took 
offY 
A. No, ~Ir. Parrish, as a matter of fact, started that prop-
erty at $40,000.00. I knew 'vhat he had given for the prop-
erty, and naturally I was just a shade over his purchase price 
originally when we first began our negotiations. 
Q. Then, Mr. Herbert, I want to get this point perfectly 
plain. Was there at any time any suggestion made to yon 
that this occupancy of this property was a part of the pur-
chase price and based on a thousand dollars a year or any 
other basis? 
Mr. Ball: I object to that. The contract shows that it is 
a part of the consideration. 
The Court: Objection overruled. 
Mr. Ball: We note an exception. 
A. No. As far as my mind was concerned, I stated to Mr. 
Parrish that we did not need the property for a number of 
vears, and when he finally insisted on having the three years, 
I yielded to that, thinking that whereas it was very desira!ble 
on his part, it wasn't to cost us anything. 
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Q. And was there not a provision inade in the 
page 43 ~ contract at that time that if any taxes were imposed 
on that property that he would pay the taxesY 
A. There was. 
Mr. Boothe: I think that is all, Mr. Ball. 
CROSS EXAMINATION. 
Bv Mr. Ball: 
.. Q. Mr. Herbert, you say Mr. Terrett was friendly with Mr. 
Parrish? 
A. Yes, sir. 
Q. He was friendly to you, wasn't heY 
A. Yes. 
Q .. And had been friendly with you for a long time 7 
A. ·Yes. · 
Q. He was so friendly that you took him right to the Episco-
pal High School arid showed him the minutes, disclosing the 
maximum price that you would be able to payf 
A. Unfortunately Mr. Roxton, not ·being a trader, let the 
cat out of the bag. · 
· Q. You were with. him, weren't you Y You took him with 
you! 
A. Yes, I was with him. 
· Q. Three of you were in the conversation? 
· A. No. I attempted to gain that information from Mr. 
'Roxton quietly, and Mr. Haxton read the thing aloud. 
Q. 1\'Ir. Terrett was standing with you there! 
· · A. On the other side of the room. 
page 44 ~ Q. Which part of the room were you inY 
A. I was much nearer Mr. Roxton. 
Q. In the. same !Oom 7 
· A. Yes, right at the entrance. · 
Q. And Mr. Hoxton was in the same room, wasn't heY.· 
A. Mr. Roxton had retired to his office an4 brought back 
the minute book and, anticipating what he might do, I tried 
to c~eck him at the door, and he blurted-he read this thing 
out. 
· Q. He came in with the minute book and read it in the 
presence of Mr. Terrett! · 
A. ·Yes, that 'is right. . 
Q. After he read that to Mr. Terrett, then you went to Mr. 
Parrish's house and spent the afternoon talking about the 
price, didn't you Y 
A. ·Yes. 
Q. And you offered $15,000.007 
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A. That is right. · 
Q. l\{r. Terrett was there during all the· negotiations 7 · 
A •. Yes. Q. Did he take any part in. them? 
A. He had several little whispered conferences with Mr. 
Parrish. · 
Q. Did he talk to you Y 
A. Yes. 
Q. Would he talk to ·you and then talk to Mr. 
page 45 } Parrish f 
· A. His conferences were with Mr. Parrish. 
Q. Conferences with you and with Mr. Parrish? 
A. No, he was present there, but his conferences were, I 
should say, were principally with Mr. Parrish. 
Q. At one side and out of hearing? 
A .. A little one side, yes. 
Q. So you couldn't hear itY 
A. Yes . 
. . Q. As a matter of fact, didn't he talk to you when Mr. 
Parrish didn't hear? 
A. Going and coming he mig·ht, but that is the only time. 
Q. Just going and coming. When you offered this $15,-
000.00 Mr. Pardsh told you he 'vanted $40,000.00, didn't heT 
A. Not at that time. 
Q. When did he tell you Y 
A. We had two negotiations, but when I· went to buy his 
property originally, knowing that he had paid $12,500.00 ·for 
the entire property, I was offering him much less for the 
whole property at that time, just a little over his purchase 
price, and it was then that he asked $40,000.00 for the whole 
thing. , 
Q. That is, for :all his acreage 7 
A. Twentv-five acres and the house. 
Q. He wa~"n 't asking $40,000.00 for this particular piec~ f 
A. No. 
Q. What did you pay for the other seventeen 
page 46 ~ acres? . · 
A. We paid a total of thirteen thousand dollars, 
that is, about thirteen thousand dollars. I would like to be 
accurate about that. We bought it in 1926, 6.970 · acres, for 
$13,357.50. 
Q. How long had he 'been on the property then, do you 
know, Mr. Herbert, in 19261 
A. I couldn tt · state. Four or five years, I reckon. · 
Q. Where did you find out what he paid for the property, 
do you know! · 
A. From Mr. Coffee who sold it to him. 
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Q. And yon do not know how many years before you made 
that first purchase that he had bought itY 
A. No, I don't· recall. 
Q. Yon haven't got a memorandum showing the year that 
he bought itY 
A. No. 
Q'. When yon held this conference on the day that you of-
fered to pay $15,000.00 and one year's occupancy, how much 
did Mr. Parrish ask for the balance of his property, 8.8 
acres? 
A. Much more than that, I would say. I don't remember 
the exact figures. 
Q. Wasn't it in the neighborhood of $30,000.00? 
A. Knowing the way Mr. Parrish asked before, I think it 
probably was. 
Mr. Ball: I am not asking about what happened before. I 
am talking a!bout that day. 
page 47 ~ The Witness: He is a pretty good asker. 
:hlr. Ball: If you will answer the questions with-
out comment, we will get along faster, if I may suggest it. 
Q. What is your best recollection as to what he asked that 
dayY 
A. I would say from my own recollection somewhere around 
twenty-five thousand dollars. 
Q. Now, of course, he 'vas trying to get all he could, and 
yon were trying to get it as cheap as yon could 7 
A. Yes. 
Q. When you sent back the second time you were offering 
three thousand dollars less than what he was asking Y 
A. Yes. 
Q. That first day, Mr. Herbert, why did you say, ''You 
can stay one year'' ; 'vhy did you tell him that Y 
A. To carry out the idea I had in mind; that was to ac-
quire this property more for the future than for the present. 
Q. Yes, sir, but why did you tell him that particularly? 
"You can stay here a year. I will give you $15,000.00, and 
yon can stay here a year.'' 
A. I saw that he had quite a family there, and I thought 
it would be much more convenient to him than to find an-
other place during that time.· 
Q. Yon thought that would be of some value to him to 
stay in there for that year? 
page 48 } A. Yes. 
Q. And he told you that his children were in 
school there, didn :t he? 
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A. Yes. 
Q. Did he also tell you that the students at the Episcopal 
Seminary had a very good influence over his boys? Do you 
rem€mber his mentioning anything· like that or not Y 
A. He may have. I don't recall. 
Q. So at the time you offered" him $15,000.00 and one 
year's occupancy, you considered in your mind that that one 
year was of some value to him 0/ 
A. Good trading point from his standpoint, not from ours. 
Q. You thought that would be one of the inducements to 
accept your offer, isn't that rightY 
A. That is right. 
Q. Then when you went back the second time; you were 
out to his house twice or more f 
A. I have been out there several times. I don't recall how 
In any. 
Q. On the day that you offered the $17,000.00 whichever day 
that was, didn't you talk some about occupancy that day for 
some length of time 1 
A. Mr. Parrish, the day we closed this deal, insisted on 
the three years, yes, and gave his reason on account of his 
children being in school. 
page 49 ~ Q. When you offered the $17,000.00, did you of-
fer it coupled with occupancy of two years Y 
.A. I did. 
Q. And he refused to accept that f 
.. li.. He refused to accept that. 
Q. When you offered the $18,000.00, didn't you couple that 
with an offer of three years? 
A. No, it was still tWo. 
Q. And he insisted on making it threef 
A. Yes, he did. 
Q. For three years, and you finally agreed on $18,000.00 
and three years 7 
·A. Yes. 
Q. And then he accepted that and you agreed upon it out 
at his house that that should be the priceY 
A. We agreed upon it out there. 
Q. And you went to 1vir. Boothe's office for the purpose of 
reducing that to a contract f 
A. Reducing that to a contract, yes. 
Q. The house burned down, I believe, on the 29th day of 
January, 1934, didn't it, Mr. HerbertY· 
A. In January, 1934, yes. 
Q. And the insurance on the house amounted to what Y 
A. T11e settlement of the insurance was $8,711.47. 
Protestant·Epis. High. Sch: in Va. v. ~, .. D. Parrish. 43 
· Q. I understand from the testimony that you 
page 50·~ did not consider the house of any particular value 
. to the High School. You were going to tear that 
downY 
·A. Eventually, we were going to tear that down. 
Q. But you did consider th~ offer of three years' tenancy 
of value to Mr. Parrish¥ ·You knew that was of value to 
himY . 
A. Yes. 
Q. So ·when the house was destroyed his value was de-
stroyed, and you got eight thousand dollars for something 
you did not want Y 
A. We paid for it. . 
Q. You paid the insurance premium? 
A. We paid for that part of the property much more 
than we did for the other acreage. 
Q. I am not denying that you bought the house. I am not 
meaning to insinuate that. 
A. Yes, a~d paid for it. 
Mr. Ball: I think that is all. 
Mr. Boothe: I believe that is· all, Mr. Herbert. 
And further this deponent saith not. 
' Thereupon, 
GARDNER L. BOOTHE, ESQ., 
a witness of lawful age, being first duly sworn, deposes and 
says as follows: 
Mr. Boothe: I am very reluctant to testify in any case, but 
when Mr. Parrish and Mr. Herbert came to my office for the 
preparation of this contract or agreement, the arrangements 
for sale had already been completed, and my understanding 
was that the sale was to be for the -sum of $18,-
page 51 ~ 000.00 cash, which I knew to be the maximum 
. amount that had been passed by the resolution of 
the Board of Trustees of the Episcopal High School. I was 
a member of that Board. 
To 'the best of my recollection at that time Mr. Herbert 
and perhaps Mr. Parrish both told me that t'4ey had an ar-
rangement whereby Mr. Parrish was to remain on the prop-
erty for a period of three years. I am quite certain that Mr. 
Parrish at that time stated to me that his reason for· wish-
ing to remain ·on the property for a period of three years was 
that his children were being educated in the schools of the 
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neig4borhood, .and therefore he wanted to remain for that 
pe:y;iod. Jie also may ·have mentioned sometlii~g aJbout the 
neighbQrhood, the close proxinri.ty to the Theolqgical Semi.:. 
nary, but I do not remember. 
The provision. wa:s made that he should re·main for a pe-
riod of three years;· and I am also quite certain that-~ men-
tio~ed .to him Q.t the time that th~ Epi~CORal High School 
did not need the property at the present time. They were 
rounding out their holdings there, that naturally th~y~ diQ. not 
want a_ny subdivisions of neg-ro houses in the: neigh}lo~ho!ld­
there ~re lots of ~olored people in the neigh'Qorho.od, and 
they were buying the property for future dev~lopments and 
probably would not want to use it until some more of the 
teachers were married, and they built home's for the teach-
ers who were marrie_d. Nothing was said about any rental 
value of the property, to me, at any time. If there -was any 
: rental value placed on that property I do pot know 
page 52 ~ it: but I very definitely had in mind that the $18,-
000.00 was the consider~tion,. and nothb;lg:· was said 
·about any fire. Had anything been said about it, it certainly 
would have been put in that agreement. 
There was a provision put in the agreement that I re-
member distinctly. I mentioned at the time that we were not 
to be put at any further expense, and the provision was 
put in the third clause of the agreement that in the event 
of. taxes on that property Mr. Parrish would pay the taxes. 
He was to keep the property up as long as he was there. 
That is all I know personally ·about the proposition as I was 
not present at the co¢erences Mr .. Herbert had with him. 
Mr. Ball: This contract embodies what these two gentle~ 
men told ·you ·at that time y 0 
Mr. Boothe : That is right. 
Mr. Ball: I think that is all. 
Mr. Boothe: That is our case, Your Honor. 
And further this deponent saith not. 
Thereupon counsel adjourned to chambers to discuss the 
instructions. 
The Court: Plaintiff's instruction· No. 2 is granted. All 
other instructions are refused. . 
. Mr. Boothe: The defendant offered four instructions 
marked 1, 2, 3, and 4, all of which instructions the Court de-
clined to grant, to which ruling of the Court 'the defendant 
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excepted, it being the contention of counsel for the 
page 53 ~ defendant that these instructions fairly set forth 
the law as applicable to the facts in the case at 
bar; that two of said instructions, namely Nos. 3 and 4, have 
previously been granted by the Supreme Court of Appeals 
of this State verbatim. 
The Court having granted instruction No. 2 for the plain-
tiff, counsel for the defendant excepts to the ruling of the 
Court and the granting of that instruction on the ground 
that this instruction is practically an instruction to find for 
the plaintiff, giving the defendant no grounds for defense 
so far as the Court's instructions are concerned. 
Thereupon, the Court charged the jury, and summations 
were made by counsel on both sides. The jury ret11;rned a 
verdict for the plaintiff in the sum of $2,362.50. 
Mr. Boothe: We note an appeal. 
page 54 }- I, Walter T. McCarthy; Judge of the Circuit 
Court of the County of Fairfax, Virginia, do 
hereby certify that the whole of the testimony in the above 
captioned case was given orally in the above court; that the 
foregoing transcript contains all of the testimony taken in 
said cause and the rulings of the court on the exceptions 
thereto, and that said testimony was duly taken at the time 
and place as above set forth. 
Given under my hand this 2nd day of May, 1936. 
WALTERT. McCARTHY, Judge. 
page 55 ~ Seen : 
F. L. BALL, 
Atty. for plaintiff. 
The court instructs the jury that if they believe from the 
evidence that the plaintiff, F. D. Parrish, was occupying a 
dwelling house mentioned in these. proceedings under an 
agreement that he should remain therein for a period of three 
(3) years· from the 15th day of September, 1933, and that a 
good and valuable consideration had moved from the plain-
tiff to the ·defendant as owner of the said property for the 
,said. term, of occupancy; that thereafter on the 29th day of 
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January, 1934, the said building was destroyed by fire, with-
out fault on the part of the plaintiff and that thereby the 
value of said building and premises to the said plaintiff for 
his purposes was totally destroyed, and that no building was 
placed upon the premises by the defendant to take the place 
of the building· &o destroyed, and the said defendant has 
refused and still refuses to replace said building, then they 
shall find for the plaintiff and allow to him the fair rental 
value of said building for the period from date of said fire 
to the end of his agreement or lease. 
The foregoing instru<!tion was granted at the request of 
the plaintiff, and the defendant excepted, assigning as a 
ground for exception that this instruction was practically 
an instruction to find for the plaintiff, giving the defendant 
no grounds for defense so far as the court's instructions 
are concerned. 
page 56~ INSTRUCTION NO. 1. 
The court instructs the jury that the burden is on the plain-
tiff to prove by a preponderance of the evidence that the 
defendant contracted or agreed with the plaintiff either in 
writing or orally to rebuild the house on the property pur-
chased by the defendant from the plaintiff in the event of its 
destruction within three ·years from the purchase of said 
property by the defendant, or·to compensate him for its loss, 
and that the burden is also on the plaintiff to show that this 
arrangement, contract or agreement was understood and 
agreed to by the defendant or its duly authorized representa-
tive, and that it was not merely the understanding of the 
plaintiff that such arrangement, contract or agreement ex-
isted. 
The court further instructs the jury that if the plaintiff 
has failed to prove the above by a preponderance of the evi-
dence that they must find for the defendant. 
INSTRUCTION NO. 2. 
The court instructs the jury that there must have been a 
mutual understanding between the plaintiff and the defendant 
or some duly authorized representative of the defendant as 
to the rebuilding of the house on the property pUTchased by 
the defendant from the plaintiff in the event of its destruc-
tion within three years from the date of purchase, or as to 
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compensation to the plaintiff for its destruction, that is, that 
the minds of the parties must have met on this subject, and 
the court further instructs the jury that if they believe from 
the evidence that the plaintiff has failed to prove 
page 57 ~ this by a preponderance of the evidence they must 
find for the defendant. 
INSTRUCTION NO. 3. 
The court instructs the jury that the plaintiff cannot re-
cover anything in this case unless he first proves by a pre-
ponderance of the evidence that the defendant on its part 
violated the contract sued on; and if the plaintiff has .failed 
to prove by a preponderance of the evidence that the de-
fendant did break the contract on its part they must find 
for the defendant. 
INSTRUCTION NO. 4. 
The cou.rt instructs the jury that the burden is on the plain-
tiff to prove by a . preponderance of the evidence that the 
defendant breached the contract sued on before he is en-
titled to recover anything in this case. 
The foregoing instructions were requested by counsel for 
the defendant and the court refused to grant said instruc-
tions, or any of them, to which ruling of the court the de-
fendant excepted, assigning the following reasons: 
(1) That these instructions fairly set forth the law as ap-
plicable to the facts in the case at bar. 
(2) That two of said instructions, namely, Nos. 
page 58 ~ 3 and 4, have previously been gTanted by the Su-
preme Court of Appeals of this State verbatim. 
Teste : This 2nd day of May, 1936. 
WALTER T. McCARTHY, Judge. 
page 59 } I, John M. Whalen, Clerk of the Circuit Court 
of tFairfax County, Virginia, do hereby certify that 
the foregoing is a true and correct transcript of the record 
-in the case of F. D. Parrish, Plaintiff, v. Protestant Episco-
pal High School in Virginia, a Virginia Corporation, Defend-
ant, At Law No. 1449, lately pending in said Court. 
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. I furth_er certify that the bond of $200.00 required by the 
:filial order in said case has been executed on behalf of the 
):>ef~ndan.t by Gardner L. Boothe, as principal, with .surety 
app_roved by the Clerk of said Court, said bond having been 
e~~~uted on the 7th day of April, 1936. 
I further certify that the notice required by Section 6339 
of the Code of Virginia was duly given in accordance with 
the provisions of said Section to the said Plaintiff. 
Given under my hand this 12th day of May, 1936. 
JOHN M .. WHALEN, Clerk. 
A Copy-Teste : 
M. B. WATTS, C. C. 
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